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THE COMPTROLLERS AND THE COURTS. 

WHAT may be termed the accounting department of the 
United States government consists of seven auditors, 
four comptrollers and one register. Six of the auditors are such 
in name as well as in reality, and are distinguished from each 
other by numerals, as first, second, etc. But the commissioner 
of the general land office is also an auditor, though not so 
named. In the same way there are but two comptrollers by 
name in the accounting department — the first and the second. 
It need not be mentioned that the comptroller of the currency 
takes no part in the settlement of public claims and accounts. 
The other two, who are comptrollers in fact, though not in name, 
are the commissioner of customs and the sixth auditor. Contrary 
to the general belief, the numerals which are used to distinguish 
the comptrollers do not indicate any difference in rank or in 
power. The first comptroller, indeed, decides appeals from the 
sixth auditor ; but the commissioner of customs and the second 
comptroller are entirely co-ordinate with the first. We have 
had one comptroller ever since the Treasury department was 
organized in 1789. The second was added in 1817. The 
sixth auditor dates from 1836; and the commissioner of customs 
was introduced in 1849, t0 relieve the first comptroller of the 
supervision of a branch of public business which had grown 
to be very great. 

When the committee of the first Congress reported the 
Treasury bill, which provided, among other things, for the 
establishment of the department now under consideration, Mr. 
Madison urged that individuals having claims and accounts de- 
cided upon by the comptroller should be permitted to petition 
the Supreme Court for redress, and that the court should be 
empowered to do right therein. 1 This suggestion, however, 
was not heeded, and a people professing to hate tyranny placed 

1 Annals of Congress, June, 1789, p. 612. 
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in power then and there an officer who, within a limited field, 
was absolute. He was not required to conform to the direc- 
tions of those superior to him in rank. He was not amenable 
to the courts. He was beyond the reach even of a mandamus; 
for in all cases of payment of money he was supposed to exer- 
cise "discretion." 1 From his decision adverse to a claimant, 
there was no appeal except to Congress. The laws of the first 
Congress meant to give him the last word respecting the pay- 
ment of claims upon the government. 

In other departments, established contemporaneously with 
the Treasury, the secretaries were authorized to give the word 
of command to all subordinates concerning every matter within 
their respective jurisdictions. But the comptroller was designed 
to be a check upon his secretary. The secretary of War or the 
secretary of State may appoint, said Congress, "assistants to 
be employed ... as he shall deem proper." The comptrol 
ler's duties, however, were definitely pointed out by statute. He 
was to see to it, among other things, that the orders given by 
the secretary of the Treasury for the payment of public money 
were "warranted by law." 2 He had been referred to in the 
debate of 1789 as an "independent officer," and of this inde- 
pendence he was never robbed. Attorney-General Wirt de- 
clared in an official opinion in 1823 that his decisions were not 
to be disturbed by the President himself. " My opinion is," 
he said, " that the settlement made of the accounts of individ- 
uals by the accounting officers appointed by law is final and con- 
clusive, so far as the executive department of the government is 
concerned." 3 The soundness of this opinion was never dis- 
proved, though the question it was supposed to put at rest 
arose again and again. Almost every attorney-general was 
called upon to review it, and its discussion continued until 
nobody knew what relation really existed between the account- 

1 See Decatur vs. Paulding, 14 Peters, 497; Reeside vs. Walker, 11 Howard, 272; 
U. S. vs. Guthrie, 17 Howard, 284. 

2 Compare I Statutes at Large, p. 65, with pp. 28 and 49, 50; see also Lodge's Ham- 
ilton, VII, 107, 108. Cf. Attorney-General Cushing's distinction between accounting 
officers and ordinary bureau officers, 6 Opinions of Attorney-Generals, 329. 

3 I Opinions, 624. 
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ing officers and the heads of department. 1 But the comptrol- 
lers, with Wirt's opinion spread before them, appear to have 
been the tranquil masters of the situation. Finally, in 1868, 
Congress ended the memorable and somewhat unseemly dispute 
by sustaining Wirt's position, though at the same time giving 
the secretaries the right to demand in certain cases a reconsid- 
eration by the comptroller and, that not proving satisfactory, to 
transmit the controverted question to the courts. 2 

After 1797, and until the Court of Claims was established, 
the only way in which any one having a claim against the gov- 
ernment could obtain a judicial consideration of its merits was 
by having himself sued by the United States. He could then, 
under certain restrictions, 3 plead his claim so as to reduce or 
cancel that of the government against him. He was not allowed 
judgment, however, for any balance in his favor. This privilege 
of set-off was considered as an appeal from the comptroller to 
the courts. Fortunate was the disbursing officer or other 
creditor who could force the United States to sue him ! Those 
who, while not indebted to the government, nevertheless had 
claims against it, had no redress after the rejection of their 
demands by the comptroller, but by petition to Congress. 4 
From this reluctance on the part of the government to throw 
open the doors of its courts to such complainants, resulted 
four distinct and serious evils : 

First. The executive officers charged with the adjudication 
of such cases were placed in a position both false and cruel. 
Without, as a rule, the aid afforded by argument of counsel, 
deprived even of the poor privilege of seeing the claimants and 
their witnesses face to face, with few or no judicial precedents 

1 Concerning this " vexed question," see Attorney-General Crittenden, 5 Opinions, 
630, 647; and as to the " fluctuation of opinion " thereon, Attorney-General Cushing, 
7 Opinions, 464, 468, 297, 298. 

2 See Revised Statutes, sections 191 and 1063. 

3 For example, proof of prior submission of the demand to the accounting officers 
and of its rejection by them. 

4 " It was no unusual thing for a person found a debtor by the rules of evidence 
which governed the accounting officers to request that he might be sued for the sup- 
posed balance, that he might have the benefit of the more liberal rules of evidence 
which prevail in courts of law." Wirt, 1 Opinions, 599. 
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to guide them, and burdened with vast and pressing routine 
duties, they dismissed, doubtless, many a deserving claimant, 
adopted many a narrow practice and pursued many a harsh 
method. Owing to no grave fault, perhaps, of their own, but 
to the friction and defects of the ill-constructed system of which 
they formed a part, they incurred from time to time the sneers 
of the cabinet, the reproaches of the courts and the anathemas 
of suitors. Though a way is now open for claimants who may 
consider themselves aggrieved by the comptroller's decision to 
sue in the courts ; though heads of departments, dissatisfied 
with his rulings upon matters connected with their expenditures, 
have ample power to demand a judicial determination of a ques- 
tion in controversy ; and though judgments of this executive 
tribunal have become more enlightened and equitable by reason 
of the great body of departmental precedents laid down in 
accessible form in recent times ; yet the suspicion of narrow- 
ness, arrogance and arbitrariness in this office has unfortunately 
lingered in the public mind long after the conditions which 
fostered such traits have been removed. This evil needs no 
comment. Public confidence in his integrity, impartiality and 
intelligence is as important to a comptroller as it is to a judge. 
He is in many respects a judicial officer. Personally, the comp- 
trollers of the Treasury have usually been men of high char- 
acter and attainments, in disposition conservative and just. 
Officially, they have been, until recent times, irresponsible, 
unmanageable and despotic. 

Second. An immense encouragement was given to the mis- 
appropriation of public moneys. Officers who were conscious 
of deserving the credits for which they had vainly applied and 
who were laboring under old and apparently technical balances 
piled up against them at the Treasury, boldly recouped them- 
selves from sums in their possession clearly belonging to the 
government, and dared a suit. The opening of a court before 
which such persons can establish their right to sums that 
accounting officers might not be disposed to allow, has been, it 
may be conjectured, an absolute benefit in a pecuniary sense 
to the government. On the 4th of March, 1853, the in-coming 
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secretary found on the Treasury books debts due to the govern- 
ment amounting to over one hundred and thirty millions of 
dollars. 1 He informed Congress that a strict examination into 
the origin and history of this large balance made it manifest 
that the public money had been devoted to private use and 
allowed to remain unaccounted for until, in many cases, the 
parties became insolvent ; and that these parties, in order to 
cover sums wasted and lost by private use, set up unfounded 
claims for credits and services? 

It is true that the greatest difficulty, in the early days, in the 
way of proper control of those charged with the disbursement 
of public moneys was to get them to make any report at all to 
the Treasury officials of their receipts and expenditures. Mr. 
Gabriel Duval, the comptroller in 1802, speaks of Mr. Sitgreaves, 
a commissioner under the treaty of 1794, as one of those who 
thought it could not be expected that accounts and vouchers 
should be kept or rendered " for the numberless items of detail 
which enter into the expenses of a gentleman abroad." 3 There 
were many who, scenting danger from afar, did not wish to have 
anything to do do with the comptroller. The early statute 
books are filled with laws designed to compel these officers 
to come in and settle. But the great bar to speedy settle- 
ments was not so much the negligence or peculation of rev- 
enue officers as the disinclination of the comptrollers to bring 
suit. On account of the expense involved, an action was 
never brought against a public debtor in the first years of our 
history unless some very strong circumstances seemed to 
demand such a course. And moreover juries were very likely 
to attach more importance than did the comptroller to these 
"unfounded claims for credits and services." Public accounts 
were in a wretched state. " Old Balances " rose up to fret 
and enrage each successive Congress. Committee after com- 
mittee visited the Treasury and submitted reports upon the 

1 See Finance Report for 1855-6, pp. 35, 36. It should be added that the sec- 
retary, Mr. Guthrie, by earnest and systematic labor, cleared the books of over one 
hundred millions of this, debt. ' 2 Ibid. p. 40. 

3 American State Papers (Finance), vol. ii, p. 416. 
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matter. The remedy granted in each case was an increase 
of the power of the comptroller. The first law, that of 1795, 
permitted him to summon the debtor and demand from him 
reasons why the charges made against him should not stand. 
If this process was ignored, penalties were added. In 1820 
the comptroller was authorized to send his judgments to the 
proper marshal for execution. The debtor who refused to pay 
upon presentation of such a warrant was stripped of his prop- 
erty or cast into jail. 1 In 1809 a species of blackmailing, as it 
seems in retrospect, was resorted to in order to encourage 
prompt settlements. The comptroller was required to transmit 
annually to Congress statements of unpaid accounts. This 
requirement was made even more rigid in 181 7. In 1828 the 
comptroller was authorized to withhold from those in arrears 
any compensation that might be due to them. When it is 
remembered that during this time almost all officers were 
compensated by fees, which they themselves collected and 
retained ; that there were no clear rules established concerning 
pay for extra services and concerning double salaries for per- 
forming the duties of two posts ; and that the comptroller, by 
a mere ipse dixit, declared what belonged to the Treasury 
and what to the officer ; it is not astonishing that many 
good men were classed as defaulters and that the ranks of 
the rogues increased. Real delinquency found concealment 
and countenance in the number and amount of those unset- 
tled balances. 2 

Third. The true state of the Treasury books was concealed 
from the people. The comptrollers, in obedience to the early 
laws which have been mentioned, sent to Congress every 
balance that appeared upon the register's ledgers. It was soon 
discovered that many of these involved the names of illustrious 
citizens, who had been honored with the highest offices. Ex- 
planations being demanded, it was ascertained that in some 

1 For incredible harshness in the operation of this law, see Ex parte Randolph, 
2 Brock, C. C. Rep. 447. 

2 See Mr. Quincy's Report to House of Representatives, American State Papers 
(Finance), vol. ii, p. 415. 
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cases the balances indicated money actually due, while in others 
accounts and vouchers yet to be acted upon would reduce and 
probably remove the published indebtedness. But there was 
found in addition a third class, namely, that of claims upon 
which the accounting officers did not feel at liberty under ex- 
isting laws to decide. Points of a doubtful nature were in- 
volved ; and though the claimants were pressing for a final 
settlement, the Treasury officials simply charged them with the 
money retained and claimed by them, refusing either to deter- 
mine the title absolutely themselves or to assume the burden 
and expense of testing it judicially in court. The debt was 
simply charged. Collection was another matter. 

The committees who reported to the House of Represen- 
tatives in 1810 and in 18 16 saw clearly that these Treasury 
statements not only circulated injurious suspicions against 
honest men, but also, by reason of this want of discrimination, 
diminished the odium and contempt which defaulters and 
peculators would otherwise have experienced. As early as 
1 8 16 it was suggested in Congress that some mode should be 
adopted for disposing of disputed claims of revenue officers and 
others who could not obtain a proper hearing at the Treasury. 
It was urged that some tribunal should be established " which 
might pass them in review and decide finally upon them, or 
report them with their opinion to the House for ultimate decis- 
ion." 1 This was done in 1855, when the Court of Claims was 
established. But in the meantime, year after year, honest men, 
in nowise defaulters, were published to the world in company 
with precious rascals and " held up to the public under at least 
the appearance of having committed like frauds upon the gov- 
ernment." Necessarily the real state of affairs could not even 
be guessed. 

In i860 the practice of sending these lists of debtors to Con- 
gress stopped short, nobody knows why. 2 The Senate in 1876 
called for and obtained a statement of those balances which, hav- 
ing arisen since 1830, were due from public officers no longer in 

1 See American State Papers (Finance), vol. ii, p. 415; vol. iii, p. 123. 

2 Finance Report for 1 881, p. 331. 
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the service; but it was not ordered to be printed. 1 In 1885 the 
register of the Treasury published the balances which appeared 
on his books. He gave both sides of the ledger. His purpose 
was good, his industry commendable. But again the feelings of 
honest and honorable men were pained, because, though the 
balances charged to them were of the sort styled " nominal " 
or were absolutely inaccurate, yet there was nothing in the pub- 
lication to distinguish these from those which represented actual 
defalcation. 

The difference between the condition of public officers who 
nowadays have claims against the Treasury and that of the 
same class who were in the service earlier, is made very plain 
by a remark of Judge Weldon of the Court of Claims in the 
recent decision in the Mosby case : 

Public officers are not bound, in order to save their rights, to place 
themselves in antagonism to the accounting officers of the department, 
suffer themselves to be sued, and incur the odium, for the time, of being 
in default ; but have the right to pay into the Treasury the disputed 
moneys, and then seek the courts to adjust and determine their claims 
against their superior and sovereign. 

But before 1863, when the Court of Claims was made a real 
judicial tribunal, public officers, in order to establish their right 
to a disputed fee, had either to retain the money and run the 
risk of a suit brought against them, or to pay it into the Treas- 
ury with small hope of ever regaining it. It is easy to see how 
the most of them, relying on the maxim "melior est conditio 
possidentis" would hold all such fees, incur the charges of the 
accounting officers, and yet never, for obvious reasons, be 
summoned to court to prove property. The charges, however, 
went on the books. Many of them are there yet. The books 
and the balances which they show have thus been unfortunately 
discredited, and the people, not knowing how to interpret them, 
are kept in ignorance of the whole subject. Though sound 
policy would require full publicity as to who are really indebted 
to the government, the revelations of " Old Balances " have 
been so obscure, so misleading, and in some instances so false 

1 Finance Report for 1884, p. 269. 
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and calumnious, that silence in this respect is golden. "Old 
Balances " attained their most lusty growth under the theory that 
charges duly registered and published would be an acceptable 
substitute for the judgments or decre s of a court. 

Fourth. When the only hope of those who could not get 
accounts or claims through the Treasury was in Congress, the 
power of the lobby was at its height. Judge Richardson, of the 
Court of Claims, has well described the difficulties under which 
the committees of Congress labored in the trial of the facts pre- 
sented to them by numerous and importunate public creditors. 
The cases were presented ex parte, supported by affidavits. 
But in that day, it is to be feared that the claimants' main 
reliance, to quote Judge Richardson, was upon "the influence 
of such friends as they could induce to appear before the com- 
mittees in open session or to see the members in private." 1 
The lobby is by no means extinct in these latter days ; but far 
fewer ordinary claimants have occasion " to see " members of 
Congress "in private." 

There is much in this review to encourage those who long 
for a government of laws as distinguished from a government 
of men. We now have not only an accounting department, 
but a court. Any one having a claim or an account against the 
government may elect his tribunal. If he chooses the comp- 
troller, he may appeal from an adverse decision to the court. 
To claimants remote from Washington, the district and circuit 
courts of the United States are now open ; for by a recent law 
these have been made so many courts of claims. 2 Indeed, 
even those who as principals, sureties or personal representa- 
tives stand charged with old balances, with no claim what- 
ever to present as set-off, may petition the Court of Claims for 
a correction of the account. 3 

The comptrollers are now brought into close contact with the 
courts. Not only do they shape their course by judicial decis- 
ions, overturning, it may be, old departmental practices, but, 

1 See History, etc., of the Court of Claims, in preface to 17 Court of Claims Reports. 
2 Act of March 3, 1887; 24 Statutes at Large, 505. 3 Ibid. 
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under permission of the law, they apply directly to the court 
for advice in cases involving controverted questions of law 
or of fact. There is now no excuse for those who refuse 
to pay into the Treasury the sums for which the comptrollers 
hold them accountable. Such sums, after deposit, may be re- 
covered through an orderly and inexpensive proceeding in court. 
Knowing that such proceedings may be instituted, comptrollers 
are not so apt to make arbitrary and partial decisions as they 
were when those accounting to them had no appeal save to 
a committee of Congress, already deafened and perplexed by 
crowds of petitioners. This subordination to the judiciary, and 
the formulation of principles through numerous decisions of the 
Court of Claims and the Supreme Court since 1863, far from 
weakening the comptrollers, have added much strength to their 
position and have greatly expanded the true field of their 
usefulness. 

E. I. Renick. 



